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July 17, 2017 
 
Via Email and U.S. Mail: 
ed.zuercher@phoenix.gov 
Ed Zuercher 
City Manager, City of Phoenix 
Phoenix City Hall 
200 W. Washington St., 12th Floor 
Phoenix, AZ 850003 
 
RE: City of Phoenix Notice to Cure and Response by First Transit 
 
Dear Mr. Zuercher, 

 
I am Michael L. Cornelius, the Financial Secretary and Treasurer of 

Amalgamated Transit Union Local 1433. Our Union represents First Transit employees 
at the West Transit Facility as their exclusive bargaining representative. I write as an 
official representative of the Union. The Union and First Transit currently are in the 
bargaining process to reach a new collective bargaining agreement.  Our prior collective 
bargaining agreement expired at midnight, June 30, 2017. 

Recently this Union received a copy of the City’s “Notice to Cure and Right to 
Assurance” issued to First Transit. We also have received a copy of First Transit’s 
response letter dated June 16, 2017. I write to provide additional information that may 
assist the City in obtaining improved performance in the West Transit Facility. 

As a general matter, First Transit’s response letter notes, that it “is a national 
challenge for transit systems in many metropolitan areas” to attract “qualified candidates 
for both operators and technicians.”  This challenge comes primarily from the failure of 
transit contractors, which are receiving guaranteed-price contracts, to pay sufficient 
wages and offer employment benefits, like affordable health care, to attract workers.  
This is an issue we continue to seek to solve, as we are doing in current negotiations.  
That said, this is not a new problem, so it certainly should not excuse failed 
performance by First Transit based on market conditions that have been systemic 
throughout this contract’s existence. 
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First Transit’s response letter also suggests that the performance failures noted 
in the City’s Notice to Cure somehow result from the unexpected expansion of bus 
service required by the City of Phoenix’s Proposition 104.  The voters approved 
Proposition 104 in August of 2015, almost two years ago.  One reasonably should 
believe that the City’s bus contractors would properly prepare to address this 
opportunity to expand service.  Contractors other than First Transit seem to have been 
able to do so. 

Moreover, First Transit complains that it was provided the opportunity to expand 
service – and receive significant additional revenue – from that opportunity.  Under 
Proposition 104, First Transit was given the opportunity to increase its revenue miles for 
each fiscal year by more than 1,471,590 over its original contracted mileage.  First 
Transit also is correct that such an increase is more than a 27% hike in mileage.  But it 
is also true that First Transit is paid by the mile.  Accordingly, based on its contracted 
price per mile of $5.669 for the current fiscal year, the increase in mileage offers First 
Transit the opportunity, for this fiscal year alone, to increase its revenue by more than 
$8,342,443.71.  It seems peculiar that receiving such additional revenue – without the 
obligation competitively to bid for it – is a point of contention and excuse. 

Instead, the real challenge has been that First Transit appears to have sought to 
increase its profit margin for the last year by stretching the already too-thin workforce 
and equipment to cover the increased service opportunity.  In doing so, it now appears 
that First Transit seeks to blame its drivers and service technicians for its performance 
shortfall when the real culprit was pursuit of additional profits. 

First Transit attempts to blame employees (in particular drivers) based on the 
requirement in the collective bargaining agreement that at least 75% of the time a 
driver’s permanently assigned schedule and route, Monday through Friday, are the 
same.  The CBA does require First Transit to provide bid packages with schedules so 
that at least 75% of a driver’s runs have the same route and schedule Monday through 
Friday.  Why is this a surprise?  Consistency in work schedule is extremely important to 
transit operators, just like it is for almost all working people. Operators are people too, 
who have families that they want to be with.  How do you suppose most workers would 
feel if their employer could change their work schedule on a whim and at any time?  A 
consistent work schedule, on the other hand, allows drivers and their passengers to 
know one another.  It also allows drivers to be very familiar with their routes, know the 
traffic and have knowledge of safe and clean areas for personal purposes.  We hope 
that First Transit will begin to place more value on these benefits to our workers and the 
public. 

Despite the requirement for a 75%-consistent schedule for drivers, First Transit 
currently is at only 15% performance on this metric.  First Transit also has shown no 
sign of seeking or achieving any improvement.  That is the reason the Union was forced 
to file a grievance under that collective bargaining agreement.  While we prefer not to 
take such steps, just as we are sure the City did not wish to issue its Notice to Cure, 
when performance does not improve despite polite discussion, at some point one must 
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resort to the terms of a legal agreement.  In this case, our grievance may result in 
determination of an “Unfair Labor Practice” charge for this continuing disregard of an 
important term and condition of employment. 

That said, the Union is not using the 75% requirement as a “bargaining chip.” 
This is existing language in original agreement with First Transit.  Contrary to First 
Transit’s assertion in its letter, the Union is willing to put forward a proposal to reduce 
the current requirement, and instead, exclude Friday schedules from the calculation.  
The Union is doing so based on its membership’s reasonable understanding that 
schedules and runs change significantly on Fridays (to run schedules that extend to 
late-night-hours for our community members’ benefit).  Accordingly, our membership 
seeks to join our City in supplying additional service to the public.  To do so, the Union 
is willing to accommodate the need to be more flexible with respect to Friday schedules. 

The First Transit letter points to employee absenteeism as a cause of its lack of 
compliance with the City’s agreement. Until July 1, 2017, this location had no “sick 
leave” protections for employees. Rather, First Transit has followed a “Personal Paid 
Day” policy, not used like traditional sick leave.  Further, the First Transit letter states 
that the newly awarded additional “Paid Time Off (PTO)” that was instituted as of 
January 1, 2017, somehow caused additional absenteeism.  While an additional day of 
potential PTO was instituted, the letter implies that the PTO additional day has been a 
root cause of First Transit’s inability to meet its contract commitments. 

To investigate these claims, on June 18, 2017, the Union submitted a request for 
documents to First Transit asking for accrued “Personal Paid Days” per employee as of 
January 1, 2017, and current available days as of June 2017. On June 23, 2017, First 
Transit Assistant GM, Grant Hansen, responded to this request. The provided 
information substantiates the Union’s understanding that employees’ use of “Personal 
Paid Days” has not demonstrably increased to the extent that it would have any impact 
on First Transit’s ability to perform its contract obligations. We supply the enclosed 
information for your consideration.  This is exactly the information supplied to the Union 
by First Transit, although employee names have been redacted.  As implemented, the 
new PTO policy merely added an additional day to each employee’s opportunity for time 
off, and, as shown by the data, has not had an impact on First Transit’s ability to 
maintain service levels. 

Moreover, First Transit understood at the time this collective bargaining 
agreement was signed, that, as of January 2017, employees could earn the additional 
day. As should be understood, the additional day off day only can be earned by 
working!  In addition, before an employee would be able to use any PTO, First Transit 
requires the employee to provide seven days’ notice of any request to use PTO leave.  
Given the actual contractual basis for the additional earned day of PTO, and the 
requirement for advance notice of its use, this seems another instance in which First 
Transit is claiming to be surprised by events of which it has had several years’ notice. 
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In contrast, and contrary to the claim in First Transit’s letter, Transdev (Phoenix) 
has a sick time policy that allows for twelve sick days per year.  Further, use of such 
sick time does not require a seven-day notice to request and approve sick-day use. 
Contrary to First Transit’s implication, Transdev actually provides one more day for 
personal use than does First Transit, and, as noted, does not require employees to 
preschedule their use in advance. Yet, notwithstanding these enhanced terms provided 
by Transdev, it has not failed to perform its contractual obligations nor has it received 
from the City a “Notice to Cure.” 

The First Transit letter also raises issues regarding training.  Currently the Union 
has been proposing a minimum training program of four weeks. This is based on our 
experience that two weeks (current training model for First Transit) is not sufficient for 
new hires.  We believe the First Transit short-time training model compromises safety 
and places employees and the riding public in danger. When drivers do not know the 
routes, drivers are subject to discipline, yet drivers are being pushed out onto routes 
without appropriate training.  Having a commercial license and being fully trained on 
equipment and routing is not the same thing. 

As recently as thirty months ago, First Transit’s training program required up to 
six weeks of driver training.  The Union believes this six-week training was appropriate, 
but even acknowledges in the current crises -- caused entirely by First Transit’s failure 
to plan and its quest for enhanced profits -- four weeks of training would be sufficient.  
We hope to address training in our negotiations.  We merely respond to this issue here 
for purposes of noting that the City should consider the safety impacts that First 
Transit’s current training rush may impose on drivers and the public. 

First Transit also has used this opportunity to propose the use of the “GEOTAB” 
monitoring device.  The City’s buses already are equipped with a GPS system. There is 
simply no evidence that the addition of the GEOTAB devices will have any impact on 
First Transit’s ability to maintain compliance with its agreement with the City.  Further, 
there is no basis to conclude such devices would have improved First Transit’s 
performance record. 

In practice the, GEOTAB device is simply used for surveillance of drivers. Such 
devices have been used to track how long an employee stops to use the restroom, and 
they are used to provide voice prompting to drivers, which drivers find to be distracting.  
Distracted driving is a serious concern in our industry. To protect both the public and our 
members, this Union opposes the use of such devices as personally intrusive and 
distracting.  Such devices are dangerous and possibly humiliating. 

Further, our initial discussion with First Transit regarding such equipment was, 
and it remains, that such devices are unacceptable.  Such devices clearly are, 
effectively, precluded in the City – First Transit agreement as noted in Section 6 of that 
agreement.  That provision -- albeit concerning Digital Video Recorder Systems – states 
that such equipment is “not specifically intended to monitor bus operator behavior.”  In 
short, the type of equipment First Transit now seeks to install on buses may be of a 
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different technology, but its intent already is precluded in principle. First Transit’s 
request that the City add such devices is an indication that First Transit seeks to use the 
City as a means to gain leverage on a bargaining position to install equipment that 
violates the City-First Transit agreement in principle. The City should not involve itself in 
the negotiation process, and, more important, it should refuse any request to add these 
devices as violative of the City-First Transit agreement. 

We do wish to note that First Transit’s letter does reveal two issues that we 
believe deserve attention, not just with respect to First’ Transit’s failure to perform, but 
regarding two issues that all transit contractors’ face. 

Specifically, in arranging schedules for bus service, the City should consider 
what is referred to in the trade as “paddle time.”  Bus schedules often assume a pre-trip 
preparation time that provides only sufficient time to get a bus into an operational 
condition, but not enough time to clear the bus yard, particularly when a large volume of 
buses must be dispatched simultaneously.  “Paddle time” is the inclusion of sufficient 
additional minutes between the start time and the departure from the bus yard to 
account for the actual time it takes to move a bus from a large yard, through the 
departure gate and to the start location.  As inevitably occurs, when many buses are 
dispatched from the West yard simultaneously, buses frequently depart the yard a 
minute or two behind schedule, through no fault of drivers or First Transit.  However, a 
delay of only a minute or two from schedule can cause a bus to lose further time along 
its route as prospective passenger counts increase as each stop falls farther behind in 
the schedule.  As passenger loads increase due to such delays, a bus falls farther 
behind schedule, exacerbating delays.  The City, and all bus contractors, should 
consider this issue in planning bus schedules. 

In addition, the First Transit response letter raises the issue of the operation of 
the OCC.  First transit properly notes that the concentration of transit operations through 
the OCC has exacerbated the complications that arise in communications between bus 
operators and the management systems.  For example, if an operator faces a bus with 
operational issues, the operator must contact the OCC through the bus’s 
communication system, which takes significant time to boot-up.  The OCC must then 
queue the call along with the other calls that the OCC must address.  During morning 
departure periods, such call volume can be significant.  An operator may face delays in 
response time from the OCC of as much as twenty minutes.  If the operator must report 
a maintenance issue that requires a maintenance response, the OCC then must contact 
maintenance for the assignment of a technician.  The technician may then have to travel 
to the “downed” bus, investigate the issue and then, and only then, report the need for a 
replacement bus to the OCC.  The OCC then must arrange for the replacement bus, 
which then may take additional time.  Each of these steps also comes with the 
possibility of a missed communication, which then may not be discovered for significant 
additional time. 

First Transit suggests in its letter that each bus yard have a representative 
assigned to provide support at the OCC.  Doing so would provide a person to act as 
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direct support to supply enhanced communication and problem-solving to expedite 
solutions for each yard.  The Union joins First Transit in proposing such a solution to 
solving delays in service that are resulting from the creation and consolidation of 
operations through the OCC. 

We, like you, are committed to providing the best service possible. We stand with 
you and will stand together to seek to have First Transit (the nation’s largest public 
transportation provider) perform as promised.  While we continue to stand ready to 
assist First Transit in improving performance, we cannot allow our members to be used 
as the excuse for failed contractor performance. 

We are prepared to respond to any questions or provide additional information as 
needed. Thank you for your immediate attention to this matter and as such, I am. 

Very truly yours, 
 
 
 
Michael L. Cornelius 

 
CC: 
Bob Bean: Local 1433 President and Business Agent 
Gerald Barrett: Ward, Keenan & Barrett 
Lawrence Hanley: International President of ATU 
James Lindsay: International Vice President of ATU 
Hugh Hallman, Esq., Local 1433 Special Counsel 
Mayor: City of Phoenix 
Council: City of Phoenix 
Transit Director: City of Phoenix 
Ms. Elizabeth Kellim: Contract Specialist II (City of Phoenix) 
File 


