Agreement between State of Arizona ex rel. Mark Brnovich and Scottsdale Unified School
District #48 re issue of pending construction projects identified in CV2018-003472

WHEREAS State of Arizona ex rel. Mark Brnovich (the “State”) filed a civil complaint in Maricopa
County Superior Court on February 22, 2018, Case No. CV2018-003472 {the “Complaint”).

WHEREAS the Complaint names multiple defendants including Scottsdale Unified School District
H#AS (“SUSD").

WHEREAS the Complaint relates to the selection of construction managers under construction
manager at risk {"CMAR") procurements for projects at Hohokam Elementary School
{“Hohokam”) and Cheyenne Traditional School {“Cheyenne”).

WHEREAS the Complaint seeks—among other relief—that the Court order (1) the halt of
construction at Hohokam and Cheyenne, and (2) SUSD re-bid the construction and related
services contracts for the Hohokam and Cheyenne projects. See Complaint at 9.

WHEREAS, as represented by SUSD personnel to the State, construction for the Cheyenne
project has progressed substantially such that “Phase 1” of the project relating to playgrounds,
the administration building, and parking lots is essentially complete, and such that “Phase 2” of
the project relating to the new science labs is essentially complete and the exterior of the new
gymnasium is quickly nearing completion. '

THEREFORE, the State and SUSD agree to the following numbered terms in connection with the
relief sought by the State as described in the fourth “WHEREAS” clause {beginning with
“WHEREAS the Complaint seeks—among other relief—that...”}-—as set forth more fully in
paragraph number 3 below, this agreement and these terms do not relate to any other aspect
of the Complaint or represent an admission of liability or a stipulation as to the applicability (or
lack thereof) of any statute or provision listed in the Complaint, including but not limited to
A.R.S. §41-2616 and §41-2503:

1. SUSD will suspend the existing Hohokam CMAR contract (as identified in the Complaint)
and halt construction work on the Hohokam project. SUSD will score any new, future
CMAR contract for the Hohokam project using a new CMAR committee.

2. With respect to the Cheyenne project:

a. SUSD will establish a new, second CMAR committee to re-score the CMAR proposals
that were previously submitted for the Cheyenne project. The new, second CMAR
committee will consist of at least three individuals— (1) a licensed architect who was
not part of the initial CMAR committee for the Cheyenne project and is not
employed at an architecture firm that had a representative on the initial CMAR
committee for the Cheyenne project; 2) a licensed contractor who did not bid on the
Cheyenne project and was not on the initial CMAR committee for the Cheyenne
project; and 3} an employee of SUSD who was not on the initial CMAR committee for
the Cheyenne project. in addition, in establishing the new, second CMAR
committee, all statutory procurement and conflict disclosure reguirements will be
met and followed. '
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b. The new, second CMAR committee for the Cheyenne project will be formed and
meet on or before Tuesday, March 6, 2018, to re-score the CMAR proposals
previously submitted for the project {and reviewed during the April 25, 2017 SUSD
CMAR committee meeting}. The re-scoring will be done using the scoring method in __
the request for proposals for the Cheyenne project. See A.A.C. R7-2-1111(H}-(I). o
Further, no other factors or criteria may be used in re-evaluation and re-scoring. See :
A.A.C, R7-2-1111(}). The re-scoring will be done without reference to any scoring
done by the previous CMAR committee for the project. The parties agree that time
is of the essence and that the new, second committee’s re-scoring will be complete
on or before March 6, 2018, or as soon thereafter as absolutely possible. SUSD will
publicly announce the new, second CMAR committee’s scoring promptly after that
committee completes its deliberations and final scoring. The Attorney General’s
Office may send an cbserver to all meetings of the second CMAR committee.

c. If the second CMAR committee for the Cheyenne project determines through its re-
scoring that Chasse Building Team, Inc. (“Chasse”) has the highest score for the
project, then Chasse will continue as the construction manager for the Cheyenne
project, and SUSD and the Attorney General’s Office will treat the results of the new,
second CMAR committee, as well as the SUSD actions relating to the Hohokam
project set forth in numbered paragraph 1 above, as a resolution of the relief sought
by the State as described in the fourth “WHEREAS” clause above (beginning with
“WHEREAS the Complaint seeks—among other relief—that...”}. If however, the
second CMAR committee selects a different company as having the highest score,
then SUSD and the Attorney General’s Office agree to convene (telephonically or in-
person) for additional settlement discussions relating to the Cheyenne project with
the utmost haste {on March 6, 2018, if at all possible, and in no event later than 48
hours after the conclusion of scoring from the new, second CMAR committee).

3. This agreement relates solely to the civil complaint filed in this matter. The sole
purpose of this agreement is to help resolve the request for immediate relief against
SUSD set forth in the Complaint and reproduced in the fourth “WHEREAS” clause,
above. For the avoidance of doubt, nothing in this agreement is intended to or does
limit in any way the State’s ability to pursue other investigations and remedies that are
not of a civil nature. In addition, this agreement is solely for the benefit of the State and
SUSD and is not intended to confer benefits or rights on any other party (whether a
third party or a party to the Complaint). Moreover, nothing in this agreement is
intended to or does limit the State’s rights or remedies under the Complaint regarding
any party other than SUSD or any third party. Finally, nothing in this agreement is
intended to or does limit the State’s right to conduct any discovery in CV2018-003472 or
to seek other relief against SUSD as set forth in the Complaint, such as prospective
injunctive relief to ensure compliance with procurement law in the future, the payment
of the State’s costs of investigation and prosecution, and such other relief as the Court
deems just and proper. '
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4. The State and SUSD agree that in the event of a breach, either the State or SUSD may
enforce this agreement, including through seeking specific performance and/or
injunctive relief from the Court in CV2018-003472.

5. Upon entering this agreement, the parties wili file a notice attaching a counter-signed é
and executed copy of the agreement with the Court in CV2018-003472 so that it is 7
reflected in the court record. Nonetheless, the case will proceed as discussed in :
paragraph 3, supra.

Agreed to this __ day of February, 2018.

STATE OF ARIZONA EX REL. MARK BRNOVICH, Attorney Generg’:‘:_l
By:

Oramel H. (“O.H.”) Skinner
Attorneys for Plaintiff

scowf{&tég IFIEDS
By: i ;ﬁ,{

Authorized representative of Scottsdale Unified School District

*HOOL DISTRICT #48

Agreed to as to form:

Counsel for Scottsdale Uified School District




